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High School Inbound Student Case Study
 #1

A blind high school exchange student from China attends most of his classes at a U.S. public high school, and takes one class each day at the state School for the Blind in Florida. He resides in a dormitory at the School of the Blind during the week and with a host family on weekends. The School for the Blind conducted a number of assessments of the student at the beginning of the academic year, including a functional vision assessment and Braille assessment.  He has an Individualized Education Program (IEP) since he receives special education services and Braille instruction in addition to the regular high school curriculum.  

According to the director of the School for the Blind, both the local school district and School for the Blind have been very receptive to accepting foreign high school students with disabilities. He explained that these students are an asset to the district, as they are typically academically talented and frequently have musical training or other skills that enrich the academic environment for other students.  He explained further that most of the costs associated with providing services to foreign high school students are "in-kind" costs associated with staff time. 

According to the student's host father, the local school district was aware of the student's disability prior to the start of the school year, but not aware of his lack of mobility skills, since he often used a personal guide versus a white cane at home. The school has worked cooperatively with the School for the Blind and the Division of Blind Services at the State’s Department of Assistive and Rehabilitative Services to assure the student's success in the classroom and in the community. He did know how to use adaptive computer software, but the public school has made all course materials available to the student in Braille and has made a resource teacher available to him on a regular basis. The student meets with his resource teacher daily to discuss his classwork and arrange for needed alternative formats. His host parents have met with his IEP coordinator a number of times throughout the academic year to discuss the student's success. 

The student also meets with a mobility instructor on a weekly basis for instruction in using a white cane for mobility and orienting independently in the community. Recently, the student was evaluated on his skills using a Braille Note, a note-taking device used by many people who are blind. The school district has offered to purchase a Braille Note for the student to take home with him to China at the conclusion of the exchange program.

Introduction to the Laws


There are three major federal laws that address the entitlement rights and civil rights of persons with disabilities in secondary public education.  Signed into law on July 26, 1990, the Americans with Disabilities Act (ADA)
 is a comprehensive law intended to eliminate discrimination against individuals with disabilities in all aspects of American public life, including education.
 The Rehabilitation Act of 1973
 (“Section 504”) prohibits discrimination on the basis of disability by federal agencies, in programs that enter a contract with the federal government, and most importantly for students with disabilities, by recipients of federal financial assistance.  Most public, and even private, institutions of secondary education receive enough federal financial assistance in the form of grants, program assistance and individual financial student aid to be subject to Section 504 of the Rehabilitation Act.  Section 504 requires a recipient that operates a secondary education program to provide a “free appropriate public education to each qualified
 handicapped person who is in the recipients’ jurisdiction.”  34 C.F.R. § 104.33(a). The Individuals with Disabilities Education Improvement Act of 2004,
 still known as the Individuals with Disabilities Education Act
 (IDEA), requires public schools to provide each qualifying
 student with a free appropriate public education, including special education and related services that are provided at public expense and without charge,
 so that students with disabilities can be educated to the maximum extent appropriate with students who are not disabled. 


This article addresses the question of whether foreign exchange high school students with disabilities qualify for special education and related services under IDEA.
  The article is also written under the following assumptions: i) the high school in question and its school district have agreed to participate in an international program of student exchange; ii) the student meets the exchange program’s general criteria (e.g., the student maintains a certain minimum grade point average, is willing to stay with a host family, and/or can demonstrate a certain level of English language proficiency);
 and iii) the student has been admitted into the United States for the purposes of the exchange program. 

Do foreign exchange students with disabilities qualify for special education and related services under IDEA?


Whether foreign exchange students with disabilities qualify for the special education services and protections of U.S. federal law generally has not been addressed specifically in any of the foregoing statutes or relevant case law.  However, the U.S. Department of Education, Office of Special Education Programs (OSEP) issued a policy statement
 clarifying that students with disabilities who possess a “temporary resident” card from the Immigration and Naturalization Service may receive no-cost special education services under IDEA if they have a qualifying disability.
  OSEP policy statements are widely recognized and referred to as authoritative guidance, including by federal courts of appeal.


Relevant provisions of the OSEP policy statement are cited below:

[I]f a school district determines at any time that a legal alien of school age is disabled and requires special education and related services, then the legal alien is entitled to FAPE [a free appropriate public education]. …

Further, in order to receive Federal financial assistance under [IDEA], a State must demonstrate that it has a policy in effect which ensures: (1) that all children with disabilities who are in need of special education and related services are identified, located and evaluated; and (2) the right to FAPE for all children with disabilities within its jurisdiction. [footnote omitted]  See 20 U.S.C. § 1412 and 34 C.F.R. §§ 300.121(a) and 300.128(1).


This OSEP policy has been cited authoritatively in a more recent OSEP policy statement
 in which it clarified that early intervention services under IDEA for infants and toddlers must be provided without regard to residency status.

Additional things to consider under Section 504 and the ADA

The OSEP policy referred to above does not make explicit reference to Section 504 or school healthcare plan that a student with a disability is entitled to under 504 even if the student’s disability does not affect his or her educational capabilities enough to qualify for IDEA services.  However, the language and reasoning of Section 504 is similar enough to that of IDEA to enable a strong argument that the OSEP policy is applicable by analogy. One of the rationales for the OSEP policy was that regulations implementing laws pertaining to temporary residents indicate specific federal programs for which temporary residents are ineligible.  IDEA is not listed among those programs.  Section 504 is also not listed among these programs, and the language of its prohibition on discrimination is similarly free of references to American citizenship. 


The OSEP policy advises that a school cannot outright refuse to provide special education services to a foreign exchange student that has been accepted into the program.  Equally important, and before that point is even reached, no school can simply state that foreign students with disabilities are ineligible for placement at the school.  No high school or school district can be forced to take part in a foreign exchange program, but once the decision to participate has been made, the high school or district cannot use discriminatory criteria or operate the program in a discriminatory manner.  A school or district can legitimately impose requirements that effect all potential foreign exchange students equally, such as a limiting ratio on the total number of exchange students that a school will take at one time (e.g., one foreign student for every 250 enrolled students), but not require students to be free of disabilities.

As stated at the beginning of this article, most schools fall under Section 504 as recipients of federal financial assistance, and are therefore prohibited from discriminating against “otherwise qualified disabled persons.”  A foreign student who meets the exchange program’s general criteria (e.g., academic achievement, enrollment as a high school student in his or her own country, English proficiency
) is “otherwise qualified” and cannot be kept out of the foreign exchange program simply because the student has a disability or may require accommodations or special education services.
  Title III of the ADA similarly requires private elementary and secondary schools to ensure that students with disabilities have “the full and equal enjoyment of the goods, services, facilities, privileges, advantages or accommodations”
 of the school.
  It must be noted, however, that while Title III may preclude a private school from having discriminatory criteria for its foreign exchange programs, the students will have very limited recourse to special education services since private schools are generally beyond the ambit of IDEA.

High School Inbound Students Case Study #2

A deaf high school student from Russia was selected to participate in an academic year exchange program and placed at a school in Washington. According to her regional coordinator, the local school district was aware of the student's disability prior to the start of the school year, but was not given enough information about her disability prior to her arrival to make accommodations available to her by the time school started. In spite of the lack of information available to school administrators, they were very receptive to providing classroom accommodations and to educating the student's teachers regarding her disability. She does not use sign language, so the student sits near her teachers during class lectures, has a notetaker and has been provided with a tutor in one of her subjects. The student also approached her teachers directly and asked that they face her when speaking and provide lecture notes whenever possible.   

 

While she does not have an IEP, nearly all of the teachers have been cooperative and helpful to the student.  At the beginning of the school year, the student had one teacher who repeatedly turned his back to her during lectures, and was reluctant to provide her with lecture notes. The host parents met with school administrators to discuss the issue and the student was moved to a different classroom. The school arranged for the student to meet with an audiologist and to be evaluated for assistive classroom devices, including a hearing loop that allows the teacher’s voice to be transmitted directly to her hearing aids from anywhere within the room. The student is successfully using a hearing loop in some of her classes, particularly those with a lecture format, but has had less success in other courses. In addition, other students have volunteered to check in with her regularly to ensure that she understands homework assignments. 

 

The student has also received services from members of the community and from governmental agencies.  Her host parents approached individuals and community organizations to raise funds for the purchase of digital hearing aids, which have enabled the student to succeed in a mainstream school, and to speak by telephone with her parents in Russia. A governmental agency provided the student with an amplifier for her host parents' telephone, free of charge.  Based on the support she is receiving at school and in her community, she has had a very successful experience in the United States.

 

Conclusion

The above case studies are certainly encouraging, and they also highlight an essential truth that every long-time disability advocate has encountered.  U.S. federal discrimination laws can be used to educate and help ensure the educational rights of students with disabilities, but a good working relationship with the exchange school/district and a willingness to involve community organizations and other individuals are also critical. Especially in the short time frame of a few months or a single year that exchange students are in the United States. The procedural timeframe for an IEP under IDEA is clearly laid out and establishes a collaborative process that can take time to arrange.
  Section 504’s timelines for an educational plan are not as defined as those set out under IDEA, although a school cannot unduly delay the process. A student who arrives in the country and needs immediate accommodation and assistance will need creative advocacy that takes the law into account while engaging the school as informatively and cooperatively as possible.  Host parents and exchange placement coordinators who are aware of the students rights and willing to take an active part in ensuring that the school meets its obligations under IDEA, ADA and Section 504 can also play a critical role.

For more information on accommodating high school exchange students with disabilities visit: www.miusa.org/ncde/youthexchange, or contact the National Clearinghouse on Disability and Exchange (NCDE), sponsored by Bureau of Educational and Cultural Affairs of the United States Department of State and administered by Mobility International USA, at: Tel/TTY: 541-343-1284, Fax: 541-343-6812, Email: clearinghouse@miusa.org.
“A school cannot outright refuse to provide special education services to a foreign exchange student that has been accepted into the program.  Equally important, and before that point is even reached, no school can simply state that foreign students with disabilities are ineligible for placement at the school.”








� Note: These are composites of several students, and countries/states have been changed.





�42 U.S.C.A. § 12101 et seq.


�John Wodatch, Chief of the Civil Rights Division of the U.S. Department of Justice in a presentation sponsored by the Pacific Disability and Business Technical Assistance Center in San Francisco, CA (September 22, 2000) (“A primary goal of the ADA is to open up everyday American life to persons with disabilities.


�29 U.S.C.A. § 794.


�Qualifying students under s. 504 are those who have a physical or mental impairment that substantially limits a major life activity (such as learning), have a record of such impairment, or are regarded as having such impairment.  34 C.F.R. 104.3(j).





� Public Law 108-446, 118 STAT. 2648, 108th Cong., Dec. 3, 2004, effective July 1, 2005.





�20 U.S.C.A. § 1400 et seq.  All IDEA citations provided are to this statute, still codified and in effect, until July 1, 2005.  Relevant provisions are unchanged in the new IDEA 2004, effective July 1, 2005.





�A narrower standard than under s. 504, IDEA qualifying students are those with certain categories of disabilities, including: mental retardation, hearing impairments, speech or language impairments, visual impairments, emotional disturbance, orthopedic impairments, autism, traumatic brain injury, other health impairments, and specific learning disabilities, and who by reason thereof, require special education and related services.  20 U.S.C.A. 1401(3).


 


� There is no financial cost for IDEA-eligible and 504-eligible students.  34 C.F.R. § 300.26(a)(1), 34 C.F.R. § 104.33(c).  They may not be charged for special education and related services, including educational assessments conducted to determine eligibility and needed services pursuant to an Individualized Education Program (IEP) or 504 plan.  They would, though, have to pay incidental costs that all students have to pay as part of the regular education program (e.g., costs for a special outing or a laboratory materials fee).  34 C.F.R. § 300.26(b)(1).  However, service rights under IDEA and Section 504 are limited to what is necessary to permit the child “to benefit” from educational instruction.  See, for example, Bd. of Educ. v. Rowley, 458 U.S. 176, 188-189 (1982).  Procedural protections are available to parents and school districts to resolve disputes over the requirements of these laws by recourse to an administrative appeal or complaint process.  


 


� IDEA has no application outside of the United States, and in fact, has limited application domestically since the statue does not apply to children with disabilities who are enrolled by their parents in private schools.  34 C.F.R. § 300.454.  Consequently U.S. students who receive special education services under IDEA cannot simply expect continued provision of such services while studying at a high school abroad, regardless of whether those services are included in an IEP.


 


� Similarly, if a foreign exchange program is designated by the Department of State, the student must meet the requirements of 22 CFR § 62.25(e), which indicates for example that the foreign candidate must be a bona fide student who has not completed more than eleven years of primary and secondary study and at least 16 years of age but not more than 18 years and six months at the time of initial enrollment. 


  


� See Letter responding to an inquiry from Sheila Breeches of the Arizona Department of Education, dated July 29, 1991, published at 18 IDELR 216.





� See footnote 8 regarding qualifying disabilities under IDEA.





� Recent federal appellate court decisions with authoritative citations to OSEP policy statements include Vultaggio ex rel. Vultaggio v. Board of Educ., 343 F.3d 598 (2nd Cir. 2003) and White ex rel. White v. Ascension Parish School Bd., 343 F.3d 373 (5th Cir. 2003).





� See, Letter to Beth Gould of the California Department of Developmental Services, dated February 5, 1997, published at 26 IDELR 24.


� See 8 C.F.R. § 245a.5(c).





� The argument can, and certainly should, be made that a student with a disability is proficient in the English language with suitable accommodation, for example, a blind student who reads English in Braille or a deaf student who can read and/or lip-read English but not speak it.


� There are cases that recognize that a state can enact “bona fide residence requirements” under which free educational services may be restricted to those who can establish residence, see Martinez v. Bynum, 461 U.S. 321, 325 (1983).  Residency conditions have also been upheld in the special education context, see for example Weiss by Weiss v. School Bd. of Hillsborough, 141 F.3d 990 (11th Cir., 1998) (court upheld a Florida rule that gave school boards a longer period of time in which to prepare a permanent IEP for residents who transferred from out of state).  On the other hand, there is a clear line of cases that recognizes that free public education rights cannot be denied to undocumented children living within the state, see Plyler v. Doe, 457 U.S. 202 (1982).  See also Sonya C. v. Arizona School for the Deaf and Blind, 743 F.Supp. 700 (D. Arizona 1990) (State was required under the Education for the Handicapped Act [predecessor to the IDEA] to provide deaf student with special education services tuition free, regardless of student’s residency status).  While these cases have not been fully reconciled, none of them indicate that schools, districts or states may use a student’s legal residency status to avoid meeting their special education responsibilities to all qualifying students who live within the relevant geographic area.   Moreover, a case can certainly be made that any school or school district that elects to participate in a foreign exchange program has opted to waive the state or district residency requirement for those foreign students who enter and thereafter live in the district via the exchange program.  If a school waives the residency requirement for able-bodied foreign exchange students, Section 504 require that it must also do so for foreign exchange students with disabilities.


 


� 42 U.S.C.A. § 12182(a).





� Even though the beginning of the ADA refers to the fact that many “Americans” have disabilities, the law is clearly intended to protect “individuals” with disabilities from discrimination, and there is no requirement that such individuals need to be citizens.  42 U.S.C.A.  12101.


 


� See footnote 10, supra.





� Federal regulations interpreting IDEA require school districts to conduct initial evaluations and hold Individualized Education Program Plan (IEP) meetings within a "reasonable period of time." 34 C.F.R. Section 300.343(b)(1). "A meeting to develop an IEP for the child must be conducted within 30-days of a determination that a child needs special education and related services."  34 C.F.R. Section 300.343(b)(2).  Most states have state laws or regulations that provide more detail to these basic mandatory requirements.  For example, California school districts must provide a written assessment plan within 15 days of a parent request for assessment, whether made orally or in writing.  This request could come from a host parent if he/she has obtained a signed authorization from the child's parent to make educational decisions on behalf of the parent. When an assessment plan is signed and returned to the district, the district must conduct the assessments and evaluations called for in the assessment plan and hold an IEP meeting to�determine eligibility and service needs within 50 calendar days. Cal. Ed. Code Section 56344.�








