[image: image1.jpg]LSk National Clearinghouse on
t‘qm?é’i‘&‘!mmx Disability.and .Exchange

www.miusa.org/ncde





Update on Extraterritoriality and Placement of Foreign Students with Disabilities

In the past year, Mobility International USA has found that U.S. educational institutions have tried to point to the presumption against extraterritoriality (i.e. the assumption that U.S. laws are not intended to extend beyond U.S territory) as if it somehow immunizes them from their obligation to follow U.S. federal disability rights law
 while operating in the United States just because a particular student with a disability is coming from overseas.

The most relevant decision made in the last few years with some potential impact on the presumption against extraterritoriality is the 2005 U.S. Supreme Court decision of Spector v. Norwegian Cruise Line Ltd. (Spector),
 which considers “public accommodations”
 under Title III of the Americans with Disabilities Act (ADA) in the context of foreign-flag ships. The case had a positive outcome by concluding that cruise ships that operate in the U.S., but are registered in a foreign country and sail under a foreign flag, are subject to Title III of the ADA.  

The decision clearly does not disturb the presumption against extraterritorial application of U.S. law for Americans with disabilities studying abroad, but the court’s reasoning and dicta are useful for emphasizing what should be self-evident:  general U.S. law applies to U.S. entities operating on American soil.  

U.S. schools and universities that assert that they need not provide foreign exchange students with disabilities with accommodations, or that they need not accept overseas placements that request accommodations or program modifications, misapply both the substance and reasoning behind the presumption.

To begin with, the mere fact that student placements involve an individual from overseas does not raise extraterritoriality issues for a U.S.-based school or university. An American high school that accepts federal funds (and the vast majority do in some form or another) is subject to Section 504 in all its programs and activities, and there is no legal reason that the school’s participation in accepting foreign exchange students should be somehow seen as exempt from its 504 obligations. 

Making an analogy to other civil rights laws might also illustrate the peculiarity of a school or university taking the position that they need not accept international students with disabilities because doing so would be an extraterritorial application of American law. Imagine a U.S. high school deciding that it would categorically refuse to provide placements to overseas applicants from Japan, or applicants who are black, or female applicants (though the latter might be possible if the U.S. school is an all-male high school), regardless of whether these applicants met the school’s general criteria for overseas placement. The school would be hard pressed to defend itself publicly or in the courts by saying that “Oh, we can do this because the overseas applicant is not in the country yet so U.S. laws do not apply.”

The issue is not whether U.S. law applies to the applicant who is overseas, but whether U.S. law applies to the school in the United States that is processing applications.
 Even if the American high school is not the actual party that is processing the applications, the scenario being advanced is that the student was accepted by the overseas organization and it is the American high school that is trying to treat placement applicants with disabilities differently than other placement applicants. The party in the United States is still the one performing a discriminatory action. 

Similarly, the university or school on American soil that is being asked to place a student with a disability cannot use the fact that the foreign student is not yet on American soil to somehow immunize itself against being subject to federal law. Once again, let us assume that the placement decision-making entity is a U.S.-based school and operates on American soil, making decisions that arguably have an impact on American citizens and not just the applicant overseas.
  If the school refuses to consider or otherwise treats differently the placement requests of foreign students with disabilities, while considering and accepting the placement requests of foreign students without disabilities, then it is excluding a “qualified individual with a disability” from participating in the school’s programs and activities. 

There is an important caveat that Section 504’s general disability non-discrimination mandate applies to “qualified persons with a [disability] in the United States.” [Emphasis added.] As a result, schools and universities that receive federal funding can make the argument that students with disabilities who are not yet in the United States lack standing under Section 504.That is, they simply do not exist for the purposes of the law, they cannot bring a lawsuit, and no duty of non-discrimination is owed to them until the student actually reaches American soil.
  If this interpretation prevails, it would not be because the presumption against extraterritoriality is applicable, but because Section 504 is limited by its own terms.

In contrast, Titles II and III of the ADA mandate non-discrimination for “an individual with a disability” without any particular geographic or citizenship requirement. 

Title II of the ADA applies to any “public entity,” which includes any state or local government and “any department, agency, special purpose district, or other instrumentality of a State or States or local government.”
  The state department of education, local school districts, and public schools all fall under Title II. Title III of the ADA further extends the ADA’s coverage to explicitly include all levels of private schools in its definition of “public accommodation.

Title III has numerous detailed provisions indicating, among other things, that public accommodations:

· May not impose or imply “eligibility criteria that screen out or tend to screen out an individual with a disability”; 
· Must make “reasonable modifications in policies, practices, or procedures . . . unless the entity can demonstrate that making such modifications would fundamentally alter” the good or service being offered; 

· Must provide “auxiliary aids and services”; and 

· Must take “readily achievable” steps to “remove architectural barriers, and communication barriers that are structural in nature.”

Spector did not change the presumption against extraterritoriality, but the case clearly establishes that limitations on the general application of U.S. law are themselves limited, and it is important to go back to the fundamental reason behind the limitations.  

In Spector, a majority of the Supreme Court was unwilling to accept a broad exception to the application of American law, even for mobile entities that operate under a foreign flag and, in theory, merely travel through the United States. A majority of the court found that applying the ADA to cruise ships raised no issue of comity with foreign nations or potential for conflict with the laws of other nations.

 This reasoning applies even more strongly in the case of applying U.S. federal anti-discrimination law to the submitted applications, U.S. placements, and U.S. studies of overseas exchange applicants. A finding that American schools must treat their overseas exchange students the same as American students in terms of not discriminating and providing accommodations is not only unlikely to conflict with the legitimate interests and laws of other sovereign nations, it actually shows respect to the citizens of other nations. 

�Summarized from Sept. 30, 2010 Memo to Mobility International USA from Silvia Yee, Disability Rights Education and Defense Fund.


�This phrase is used throughout to mean the Americans with Disabilities Act of 1990 (ADA) and Section 504 of the Rehabilitation Act of 1973 (Section 504), but not Title I of the ADA, which deals with employment, and which has been explicitly enacted by Congress as legislation that has force and effect in foreign countries to any corporation controlled by an American employer. Civil Rights Act of 1991, Pub. L. No. 102-166, § 109(b)(1), 105 Stat. 1071 (1991) (codified as amended at 42 U.S.C.A. § 2000e-1).


�545 U.S. 119, 125 S.Ct. 2169. In Spector, the plaintiffs were people with disabilities and their companions who had purchased round-trip cruise tickets on two cruise lines operated by Norwegian Cruise Line Ltd. (NCL).  The plaintiffs brought a class action alleging in part that NCL:


Charged disabled passengers higher fares and special surcharges, 


Maintained evacuation programs and equipment in inaccessible locations,


Required passengers with disabilities to waive potential medical liability and travel with a companion in violation of Title III of the ADA.  





NCL was a Bermuda corporation with a principle place of business in Miami, Florida. It advertised extensively in the United States, and its cruises departed from and returned to U.S. ports and served mostly U.S. residents, though the ships themselves were registered in the Bahamas and flew under a foreign flag.  





� A public accommodation is basically any privately owned or operated non-governmental entity “if the operations of such entities affect commerce.”  Title III of the ADA specifies twelve categories of public accommodation, including “a nursery, elementary, secondary, undergraduate, or postgraduate private school, or other place of education,” and prohibits discrimination on the basis of disability in “any place of public accommodation.”  42 U.S.C.A. §§ 12181(7) and 12182(a). 





�Spector does not directly involve the presumption against extraterritoriality, but focuses on “the clear statement” rule in American law which raises similar potential interactions between the application of U.S. and the sovereignty of foreign nations. The Fifth Circuit Court of Appeals in Spector initially dismissed the plaintiffs’ case, finding that  Title III of the ADA did not have a “clear statement” of congressional intent that it applied to foreign-flag vessels, so the law did not apply to defendant’s cruise ships. The Supreme Court could have simply agreed with the Fifth Circuit’s broad interpretation of the “clear statement” rule, but a majority of the court delved into the reasoning behind the clear statement rule and formulated a narrower limitation on Title III’s application to foreign-flag vessels.  A plurality of the Court agreed that:





This narrow clear statement rule is supported by sound principles of statutory construction. It is reasonable to presume Congress intends no interference with matters that are primarily of concern only to the ship and the foreign state in which it is registered. It is also reasonable, however, to presume Congress does intend its statutes to apply to entities in United States territory that serve, employ, or otherwise effect American citizens, or that affect the peace and tranquility of the United States, even if those entities happen to be foreign-flag ships .Spector at 131-32.





The majority then concluded that in the event Title III would require physical barrier removal that would potentially bring the vessel into noncompliance with any of its international legal obligations, this would constitute a requirement that is not “readily achievable” under the terms of the ADA itself. Id at 135-36.  Note that the nine members of the Court actually filed numerous concurring and dissenting partial opinions in this case.  A majority of the Court agreed that the clear statement rule should not apply to every facet of the business and operations of foreign-flag ships, but had different reasons for reaching this conclusion.  A concurring minority advanced an even more narrow application of the clear statement rule that would only function when the general application of U.S. law would put international relations at risk, and would not apply just because the ship’s “internal affairs” are otherwise affected.  This concurring minority also agreed, however that if the clear statement rule were to apply more broadly, it would adopt the plurality’s “application-by-application” approach to the use of the rule, and allow courts to decide whether Title III applied to foreign-flag ships depending on the particular barrier alleged and the interests affected.


� Application forms for youth exchange programs generally contain a non-discrimination statement that mentions race, color, national origin, religion and sex as factors that will not affect selection and placement decisions, but not discrimination. First, the exchange program should strongly consider adding disability to the list. Second, the fact that disability is not on the list does not mean that the program or international exchanges are not subject to federal disability anti-discrimination laws.


� The argument for this is the assertion that overseas study programs are not only advantageous to the student who travels, but also enrich the cultural, social, and educational experiences of other students and teachers in the host school, as well as the members and friends of a host family.


� A U.S. disability or exchange organization potentially does have standing under federal laws to bring an action against a school or university that is discriminating against overseas student applicants with disabilities, because its organizational mission encompasses the inclusion of students with disabilities in overseas study programs. The argument would be that the organization incurs lost organizational resources and effort when U.S. institutions flout disability discrimination laws and require the organization to provide technical assistance and advocacy that could otherwise be directed elsewhere. This issue of organizational standing falls outside the scope of this memo, and additional research is needed for a definitive answer on a specific U.S. disability or exchange organization’s ability to bring an action under Section 504 or ADA.  This analysis under Section 504 is especially problematic because of the uncertainty of a foreign student’s rights when they are not yet in the U.S. The point for the purposes of this memo is simply to illustrate that schools have obligations under federal law regardless of whether a particular student with a disability is in the country yet or not.  


� 42 U.S.C.A. § 12115(1).  See also 28 C.F.R., Part 35, Section-by-Section Analysis (January 26, 1992), which states that “[p]ublic school systems must comply with the ADA in all of their services, programs, or activities, including those that are open to parents or to the public.”


� 42 U.S.C.A. § 12181(7)(J).


� 42 US.S.C.A. § 12182(b)(2).
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