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Update on U.S. Federal Disability Rights Laws and Participation by Students with Disabilities in Overseas Exchange Programs
Summarized from September 30, 2010 memo to Mobility International USA from Silvia Yee, Disability Rights Education and Defense Fund
Have there been any updates on the “presumption against extraterritoriality” since your article in “Rights and Responsibilities: A Guide to National and International Disability Related Laws for International Exchange Organizations and Participants”?
There are no new federal cases, and no additional guidance or decisions from the federal Department of Education’s Office of Civil Rights, directly on point to indicate that federal disability rights law
 has extraterritorial application. U.S. students who choose to study overseas do not, therefore, necessarily have any right under American law to physical accessibility or programmatic modifications while overseas. Those students may or may not have some right to accessibility under the law of the specific country in which they are studying, but that depends entirely on the domestic laws and policies of that other country, and any country-by-country examination of national accessibility laws of other countries is outside the scope of this paper.
It is arguably true that American higher education institutions or international education organizations do not have to provide or pay for physical or program modifications or communication aids while an American student is overseas, and any overseas 3rd party, foreign-based institutions that actually operate the courses of study are generally beyond the direct reach of U.S. law.
However, program recruitment, application, screening, and acceptance procedures can all be facets of an overseas study program that is run by American universities or organizations, and performed by individuals who are employed in America, making decisions that generally impact on myriad exchange students and their American host families and classmates. There is nothing in these facts to trigger the presumption against extraterritoriality or limit the application of Section 504 of the Rehabilitation Act of 1973 or the Americans with Disabilities Act of 1990.

Furthermore, even though U.S. law has no direct impact on foreign entities, the American entity that accepts federal funds is under a legal obligation to ensure that their contractual partners provide individuals with disabilities with equal opportunities to participate. The federal Department of Education’s Section 504 regulations state that: 
“A recipient [of federal funds] to which this subpart applies that considers participation by students in education programs or activities not operated wholly by the recipient as part of, or equivalent to, an education program or activity operated by the recipient shall assure itself that the other education program or activity, as a whole, provides an equal opportunity for the participation of qualified handicapped persons.” 34 C.F.R. 104.43(b).  
At the very least, it can be argued that in light of the above obligation, American schools or universities must take some proactive steps to encourage their overseas program partners and organizations to provide physical and program modifications, auxiliary aids, and other accommodations, and not simply attempt to wash their hands of any responsibility for an American student’s accommodation needs while studying overseas.
 
What can education abroad or international exchange organizations ask about disability-related information in the application and acceptance process?
The existence of widespread stereotypes and prejudice concerning disability in general, and certain disabilities in particular, means that forcing applicants to disclose their full medical histories before acceptance will act as a “screening out” procedure in practice, even if the questions appear to be “neutrally” directed to all applicants. In addition, forcing disclosure at the initial application process discourages the kind of interaction and open discussion about accommodations and program modifications that will enable students with disabilities to successfully participate in overseas exchanges.
The regulations enacted by the Department of Education under Section 504 with respect to postsecondary education likely have the most explicit requirements applicable to education abroad admission inquiries:

(a) General.  Qualified handicapped persons may not, on the basis of handicap, be denied admission or be subjected to discrimination in admission or recruitment by a recipient [of federal funds] to which this subpart applies.

(b) Admission.  In administering its admission policies, a recipient to which this subpart applies:

. . . 

(2) May not make use of any test or criterion for admission that has a disproportionate adverse effect on handicapped persons or any class of handicapped persons unless (i) the test or criterion, as used by the recipient, has been validated as a predictor of success in the education program or activity in question and (ii) alternate tests or criteria that have a less disproportionate, adverse effect are not shown by the Assistant Secretary to be available.

. . . 

(4)
Except as provided in paragraph (c) of this section, may not make preadmission inquiry as to whether an applicant for admission is a handicapped person but, after admission, may make inquiries on a confidential basis as to handicaps that may require accommodation.

While the above subsections doubtless pertain to the application process for 
 admission to the university in general, they should be applicable to any benefit or service which is available as part of the institution’s program of education. The broad sweep of post-secondary education programs or activities are covered by Section 504’s general non-discrimination mandate, including “any academic, research, occupational training, housing, health insurance, counseling, financial aid, physical education, athletics, recreation, transportation, other extracurricular, or other postsecondary education aid, benefits, or services.”
 

Any recipient of federal financial assistance is also under the duty to assure itself that “in education programs or activities not operated wholly by the recipient . . . the other education program or activity, as a whole, provides an equal opportunity for the participation of qualified handicapped persons.”
   

Education abroad providers may have legitimate  concerns about a particular student’s health or safety overseas, but those concerns and their motivation for any denial can and should be addressed after conditional acceptance is extended, and with the assistance of medical review and information that can be reviewed at this later stage. Otherwise it is too easy for program reviewers to act on their own stereotypes about what is “safe” or possible for a person with a disability, and simply deny entry into the program. 
The disclosure of medical and disability-related information is a central concern in employment, which is governed by Title I of the ADA. It is important to distinguish between international exchange and study abroad programs and employment or internships/volunteering situations that are covered by Title I because the applicable law is not interchangeable; Title I does in fact have extraterritorial application, but the typical overseas exchange student would not be considered an employee for the purposes of civil rights laws. The international exchange applicant is essentially engaged in an extracurricular activity for his or her own benefit, and is not usually dependent on significant remuneration from the “employer” in return for services that will be contractually owed in return.  An exchange student’s performance and the “means and manner” of his or her work is also generally not under the control of a sponsoring university or institution.

Nonetheless, there appears no reason why the well-developed guidance provided by the Equal Employment Opportunity Commission (EEOC) concerning when an employer may ask for disability-related information could not act as a “best practices” resource for organizations and universities who want to avoid violating their Section 504 and Title II and Title III obligations. The EEOC has divided the employment process into three stages, with each stage.  The employer may seek more information as the stages progress.

A. Pre-employment
An employer may not request any disability-related information or give any medical examinations prior to making a job offer to the applicant. Any question that may elicit disability-related information is prohibited.  Therefore, information about the following may not be requested during this stage: medical conditions, history, or treatment; prescription medications; past sick leave; Worker’s Compensation history; whether an individual receives Social Security benefits, or whether a reasonable accommodation is needed. In addition, an employer may not administer medical tests to job applicants, including personality tests.

B. After a conditional offer has been made
A “conditional job offer” is a job offer that is conditioned on the applicant successfully meeting the reasonable and legitimate physical and medical requirements of the job. Once an employer makes a job offer to a job applicant, the employer may require medical examinations before hiring and may ask wide-ranging questions that involve disability-related information. However, the information must be requested of every applicant for that position. If an employer uses this information to disqualify a job candidate, the reasons behind the disqualification must not be discriminatory and must be “job-related” and “consistent with business necessity.”

C. Once an employee is on the job
Once an individual is on the job, the employer may only seek disability-related information if there is a “reasonable basis” for the employer to think that the employer is unqualified to do the job, needs a reasonable accommodation, or poses a direct threat to the health or safety of the employee or others.

International exchange programs could seek to truncate the application process by requiring all information at the same time. For example, an initial application could include the “Student Health Certificate” that is to be filled out by a physician and is a required part of the application. However, while that may be permissible, the disability-related information given here ideally should not influence the acceptance decision, though it may be important for specific placement purposes once conditional acceptance into the program has been given. This is essentially what 34 C.F.R. § 104.42(4) is getting at when it states that preadmission inquiry regarding disability is forbidden, but confidential inquiries about whether an accommodation is required are permissible after admission.

The right to an accommodation under both Section 504 and the ADA is not unbounded. A Title II or III entity can consider whether a requested accommodation will constitute a fundamental alteration in the program that is offered or be an undue burden on the entity, depending on what is being requested.
 The entity is therefore entitled to obtain sufficient information to figure out what accommodation is needed and what resources the accommodation will require. Nonetheless, the disclosure and interaction necessary for working out a reasonable accommodation should only be required after conditional acceptance has been given. This fact is probably clearest for post-secondary institutions subject to Section 504 because of the above regulation. Admission procedures do not appear to quite so explicitly regulated on this point for high schools, but the argument can certainly be made from first principles of non-discrimination.

Even without a clear decision on this issue in the context of international exchange programs, there is a strong case to be made that onerous questions about past or present medical conditions, often requiring extensive additional documentation and/or provider visits, and textually unconnected to any essential condition or component of the overseas study program, comprise a criteria of admission that has a disproportionate negative impact on applicants with disabilities and is therefore in violation of federal disability rights law. 

This general issue was examined relatively recently in the context of state medical board applications.
 A team consisting of physicians, a sociologist, a medical student, and an attorney examined the different applications for admission used by 51 medical licensing boards (50 states and the District of Columbia). The licensing boards are Title II public entities charged by the state with granting licenses to physicians judged qualified to practice in the state. Title II of the ADA defines a qualified individual with a disability as “an individual with a disability who, with or without reasonable modification to rules, policies, or practices, the removal [of structural barriers], or the provision of auxiliary aids and services, meets the essential eligibility requirements for the receipt of services or the participation in programs or activities provided by a public entity.”
The research team found that 49 (96%) of the 51 state licensing applications reviewed contained questions on the physical or mental health or substance use history of the applicant, and 34 of these 49 applicants (69%) contained at least one questions that was deemed to be a likely impermissible or impermissible  item based on the ADA and appropriate case law. The research team concluded that:

The [Federation of State Medical Boards] states that applicants must provide details about their work history, any arrests and convictions, and reveal information regarding past medical history that may affect their ability to practice, but many state applications do not include the ability to practice qualifier. Some ask direct medical history questions, including questions regarding physical or mental illnesses in the remote past . . .  Questions that require follow-up only from applicants who admit having a medical condition place an extra burden on applicants with disabilities, while not imposing the same burden on nondisabled applicants.

The article also made reference to an unpublished but widely cited 1993 U.S. District Court decision out of New Jersey, in which the Court criticized the New Jersey State Board of Medical Examiners’ application and stated the Court’s belief “that the Board can formulate a set of effective questions that screen out applicants based only on their behavior and capabilities. So, it is the conduct of the physicians, not an illness, that determines fitness to practice.”

The article’s findings and conclusions are potentially quite relevant to a consideration of the legality of the kinds of broad medical history questions that appear to be common in international exchange applications or as part of conditional acceptance. 

Ideally, questions on one’s medical history should be directly related to the critical academic and technical standards and capabilities required for participation in the program of overseas study for which entry is sought. A question that asks applicants, or those who have been conditionally accepted, about recent or ongoing medical, emotional, or mental conditions or impairments that may affect the individual’s ability to participate in classroom discussion, read and study printed materials, and/or take standardized written tests, with our without accommodations, would be a better question than one which baldly requires an applicant to disclose every single “medical, emotional, mental condition, disorder or any condition that requires accommodation, medication or ongoing care by a physician.” Please note that these examples are just arbitrarily chosen as three activities common to being a student, and are not giving any opinion on what is considered to be an “essential qualification” for participation in overseas study. 
An application or conditional acceptance form could potentially ask about health conditions that may have an impact on the individual’s ability to deal with unfamiliar and dynamic cultural expectations or unexpected social demands or lower hygienic standards, as well as other conditions that may be fairly associated with the demands of international student exchange in a particular country or region.

The focus then changes from mandating medical disclosure for the sake of disclosure, to assisting the applicant to make a thorough and fair self-evaluation of whether she has, or can acquire, the qualities that the university or exchange program considers necessary for a successful overseas experience in a particular country.

See the online “Screening: Implications for Post Secondary Students with Disabilities in Education Abroad” for further information at www.miusa.org/ncde/tools/screening. 
Can education abroad or international exchange organizations send a student home or end the study abroad for a student’s failure to disclose disability-related information in the application and acceptance process?

Another issue closely related to the disclosure discussion above is whether a university or organization could unilaterally elevate a requirement for disclosing one’s full medical history into a material condition for the entire international trip, such that a failure to disclose in itself could result in the student being sent home and the exchange prematurely ending. 

This issue is distinct from the question of when a student can generally be sent home for health-related reasons. Even if there was no broad disclosure requirement, there is likely no legal obstacle to sending students home if they have a sufficiently serious crisis abroad (e.g., car accident, complicated reaction to medication, psychotic episode), whether or not they are a person with a pre-existing disability, and whether or not they have disclosed as required on the application. The terms and conditions of the overseas study program may explicitly state something like “student will be sent home in the event of a medical crisis” and, frankly, many students and their families might find such a rule to be perfectly reasonable, even if they might disagree with the program’s interpretation of what constitutes a “crisis” in a particular set of circumstances.
The more interesting and difficult question is whether a student who has no crisis, or perhaps experiences a minor disability-related medical incident, and who has not disclosed a pre-existing condition, could be dismissed from the program and sent home purely because the condition was discovered or disclosed while overseas. This should not be an issue for those individuals who requested an accommodation and provided medical information to back up the request that enabled the organization or university to work out an accommodation. Those students with hidden disabilities, who have their conditions under control and who do not need and are not requesting any assistance, should not be forced to disclose their medical history. In such cases, the student’s disability is like any other category of personal information that is not relevant to his or her ability to participate in the program. At the same time, students should be encouraged to realistically assess their potential need for assistance or accommodation while studying overseas.
Once education abroad providers have disability-related information, what can be shared and with whom?
Regarding sharing about disability-related accommodation needs for students on overseas programs, there are two main federal laws that govern how school administrators maintain student records, and how the information contained in those records can be disclosed without express consent or authorization.

For study abroad and overseas exchange programs, the most relevant law for record-keeping purposes is the Family Educational Rights and Privacy Act (FERPA). FERPA applies to virtually all public schools and school districts, and most private and public postsecondary institutions because the law covers those educational agencies and institutions that receive funds through U.S. Department of Education’s programs.
 “Education records” is broadly defined under FERPA to include records that are: (1) directly related to a student, and (2) maintained by an educational agency or institution or by a party acting for the agency or institution. 34 C.F.R. § 99.3. The form in which the record is kept is irrelevant. 
Educational institutions or agencies that are subject to FERPA may not disclose the education records of students, or personally identifiable information (PII) from education records, without a parent or eligible student’s written consent.
  34 C.F.R. § 99.30. Parents and eligible students
 also have the right under FERPA to inspect and review education records and to seek their amendment in certain circumstances.  34 C.F.R. §§ 99.10-99.12 and §§ 99.20-22.

Any student health records maintained by an elementary or secondary school, such as immunization records, as well as any special education records on services provided under the Individuals with Education Act (IDEA) are included as “education records” under FERPA. At the postsecondary level, a student’s medical and psychological records may be excluded from the definition of education records if they are “treatment records” that are made, maintained, and used only in connection with the student’s treatment and disclosed only to individuals that are providing the treatment. This would be the case, for example, when a student uses his or her student health insurance and obtains professional treatment through the university’s clinical health services.    
Treatment records may be disclosed under a certain limited number of exceptions (e.g., health or safety emergency, see 34 CFR s. 99.31(a)), or with a student’s prior written consent. However, once the disclosure of treatment records is made, the records that are so disclosed are no longer excluded from FERPA’s definition of “education records,” and so become subject to FERPA’s general requirements.

An educational institution may share educational records with its own school officials, basically defined as any person employed by the institution in an administrative, supervisory, academic or support staff position (including student employees), as well as third parties or companies with whom the institution has contracted, such as attorneys or auditors. Such school officials have a legitimate educational interest in educational records if the official needs to review the record in order to fulfill a professional responsibility.  
Disclosure may also be made without prior written consent to the officials of another school, school system, or postsecondary institution where the student seeks or intends to enroll,
 so this likely covers those overseas institutions where an overseas applicant seeks a placement. There does not appear to be an exception to the need for prior written consent for host families when a student is seeking a home stay as part of his or her international exchange experience, but this would be fairly simple to rectify by obtaining written consent from parents/eligible students for such disclosures.

HIPAA is perhaps less relevant in the overseas exchange program context, HIPAA applies only to covered entities, which are generally defined as a health plan, health care clearinghouse, and/or health care provider that transmits health information in electronic form in connection with covered transactions (generally connected with health care reimbursement claims). There is some intersection in terms of student health services in particular, but in general “education records” and “treatment records” are excluded from HIPAA’s privacy rule, which requires certain safeguards on how health records and PII are transmitted, and how such information may be used and disclosed without patient authorization. Broadly speaking, for most purposes and in the context of domestic and national exchange programs, FERPA takes precedence over HIPAA when it comes to student records.

� This phrase is used throughout to mean the Americans with Disabilities Act of 1990 (ADA) and Section 504 of the Rehabilitation Act of 1973 (Section 504), but not Title I of the ADA, which deals with employment, and which has been explicitly enacted by Congress as legislation that has force and effect in foreign countries to any corporation controlled by an American employer. Civil Rights Act of 1991, Pub. L. No. 102-166, § 109(b)(1), 105 Stat. 1071 (1991) (codified as amended at 42 U.S.C.A. § 2000e-1).


� In this context, the 9th Circuit has had a very positive recent decision concerning discrimination through contractual, licensing or other arrangements and a federal agency’s authority to enact detailed regulations on the issue.  The court in Armstrong v. Schwarzenegger, No. 09-17144, (9th Cir. Sept. 7, 2010) essentially affirmed that “the bar in the Title II regulation, 28 C.F.R. § 35.130(b)(1) on discrimination ‘through contractual, licensing, or other arrangements’ is fully consistent with the regulations implementing Section 504,” as well as the basically identical prohibition contained in the language of Title III itself at 42 U.S.C.A. § 12182(b)(1)(A)(i).





� 42 U.S.C.A. 12131(2).


� 34 C.F.R. § 104.43(a).


� 34 C.F.R. § 104.43(b).


� A full explanation of the law applicable to determining whether a volunteer or intern constitutes an “employee” for the purposes of disability civil rights laws is not possible here. The key point is simply that overseas exchange students will not generally be considered employees under Title I of the ADA. Note also that Peace Corps volunteers are specifically excluded from being considered a federal employee for most purposes.  See 22 U.S.C.A. § 2504(a).


� Illinois ADA Project, Frequently Asked Questions (FAQ) About Disability Disclosure Under the Americans With Disabilites Act (ADA), available at � HYPERLINK "http://www.ada-il.org/resources/disabilitydisclosureFAQ.doc" ��http://www.ada-il.org/resources/disabilitydisclosureFAQ.doc�  (last visited at September 30, 2010).


� Fundamental alteration and undue burden are covered much more in “Rights and Responsibilities” chapter by Silvia Yee at � HYPERLINK "http://www.miusa.org/ncde/publications/books/rr" �www.miusa.org/ncde/publications/books/rr�. 


� Schroeder, R. et al., Do State Medical Board Applications Violate the Americans with Disabilities Act?,  Academic Medicine, 84 (6): 776-81.  June, 2009.


� Schroeder, R. et al.


� Medical Society of New Jersey v. Fred Jacobs MD, JD and the New Jersey State Board of Medical Examiners, 2 A.D. Cases 9BNA) 1318, 1993 WL 413016 (1993).


� There are some private and religious elementary and secondary schools that do not receive funds from the Department of Education and are not, therefore, subject to FERPA’s disclosure rules.


� FERPA allows educational institutions to release certain limited types of information typically found in university directories without students’ express consent, and when requested. This information includes a student’s name, campus address, telephone listing, photograph, weight and height if an athlete, dates of attendance and category of attendance (e.g., freshman), dates of birth, and enrollment status.  


� Eligible students are those who are at least 18 years of age, or who attend a postsecondary institution at any age.  34 C.F.R. § 99.3 and 99.5(a).


� 34 C.F.R. § 99.31(a)(2).


� Please also note that neither FERPA nor HIPAA has a private right of action. The Supreme Court in 2002 decided that FERPA directs the U.S. Department of Education to address disclosure violations of student records, but the law is not written so as to give individuals (or their families, for those under 18 years and attending elementary or secondary school) whose records have been disclosed a right to enforce the law themselves through 42 U.S.C. § 1983. Gonzaga University v. Doe, 536 U.S. 273 (2002). Instead, individuals may only file a complaint with the Department of Education.  Similarly, HIPAA enables the Department of Health and Human Services (HHS) or the Department of Justice to file actions in court for violations of the law, but not individuals whose health records have been unlawfully disclosed or transmitted.  Such individuals are of course free to complain directly to the health care entity that transmitted health records unlawfully, or lodge a complaint about the entity with HHS.  Individual states may have laws that give individuals a private right of action when student or health records are disclosed negligently, in which case a violation of the relevant federal law could help establish that there was negligent behavior on the part of the defendant entity. 


 





PAGE  
1

